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STATEMENT OF THE CASE
Nature of the Case
Anthony Reed Dailey-Schmidt appeals from his judgment of conviction for aggravated
battery enhanced by use of a deadly weapon during the commission of a crime and for being a
persistent violator. Mr. Dailey-Schmidt was found guilty following a jury trial and the district
court imposed sentences of 35 years, with 20 years fixed, for both aggravated battery and use of
a deadly weapon.  On appeal, Mr. Dailey-Schmidt asserts that the district court abused its
discretion by imposing a separate sentence for use of a deadly weapon and by imposing an
excessive sentence for aggravated battery.  This Reply Brief addresses the State’s assertion that
the first claim is neither properly presented or preserved.
Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated in
Mr. Dailey-Schmidt’s Appellant’s Brief.  They need not be repeated in this Reply Brief, but are
incorporated herein by reference thereto.
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ISSUE
Did the district court abuse its discretion by imposing a sentence for use of a deadly weapon
during the commission of a crime?
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ARGUMENT
The District Court Abused Its Discretion By Imposing A Sentence For Use Of A Deadly
Weapon During The Commission Of A Crime
A. Introduction
Because use of a deadly weapon in the commission of a crime is a sentencing
enhancement, and not a substantive offense, Mr. Dailey-Schmidt submits that the district court
abused its discretion by imposing a separate sentence for the enhancement.
B. The District Court Abused Its Discretion By Imposing A Sentence For Use Of A Deadly
Weapon During The Commission Of A Crime
The State asserts that Mr. Dailey-Schmidt’s claim is neither properly presented or
preserved.  (Respondent’s Brief, pp.5-8.)  On appeal, Mr. Dailey-Schmidt argued that the district
court abused its discretion by imposing a separate sentence for what is actually a sentencing
enhancement.  Mr. Dailey-Schmidt cited the abuse of discretion standard because appellate
review of a sentence is based on an abuse of discretion standard. State v. Burdett, 134 Idaho 271,
276 (Ct. App. 2000).1 Mr. Dailey-Schmidt argued that because I.C. § 19-2520 gives the district
court discretion only to impose an extended length of incarceration, the court abused its
discretion by imposing an entirely separate sentence.
Further, the State asserts that Mr. Dailey-Schmidt has failed to argue that what the district
court actually did was even objectionable.  (Respondent’s Brief, p.5.)  However, Mr. Dailey-
Schmidt asserted I.C. § 19-2520 provided the governing law and that entering a second sentence
was contrary to the language of that statute.  And, “the state concedes that it is error to impose a
sentence  on  an  enhancement  separate  from  the  felony.”   (Respondent’s  Brief,  p.6.)   Thus,  the
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State is incorrect that Mr. Dailey-Schmidt has failed to assert that what the district court did was
not objectionable.
Finally,  the  State  asserts  that  the  claim  was  not  properly  preserved  in  district  court.
(Respondent’s Brief, pp.6-7.)  Mr. Dailey-Schmidt acknowledges that this claim was not
presented in district court, and that if this Court finds that the abuse of discretion standard is not
applicable, the claim fails the fundamental error test because it is based on a statutory, not a
constitutional, violation.
CONCLUSION
Mr. Dailey-Schmidt requests that his case remanded for a new sentencing hearing where
he is sentenced for only one crime.  Alternatively, he requests that his conviction for use of a
deadly weapon be vacated.  Alternatively, he requests that this Court reduce his sentence as it
deems appropriate.
DATED this 31st day of October, 2017.
___________/s/______________
JUSTIN M. CURTIS
Deputy State Appellate Public Defender
1 Mr. Dailey-Schmidt acknowledges that if this Court determines that the present claim is more
properly brought as an illegal sentence claim or as a clerical error, as the State asserts,
Mr. Dailey-Schmidt can pursue that claim with a Rule 35 or 36 motion in district court.
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